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COMPLAINANT’S MOTION FOR LEAVE TO ADMIT NEW 

EVIDENCE; EVIDENCE FROM USFS FOIA RESPONSE 
 
 
 

1. Motion For Leave To Admit New Evidence 

 Pursuant to Rules 212 and 213 of the Rules of Practice and Procedure of the 

Federal Energy Regulatory Commission, complainant respectfully requests leave to admit 

the attached newly discovered evidence from a Freedom of Information Act (FOIA) 

response from the United States Forest Service (USFS). The discovery postdates 

complainant’s last pleading in this action. Complainant will discuss it below.  

 

2. New Evidence On The Week Before Memorial Day Issue 

 Southern California Edison (SCE) has posited throughout this proceeding that it 

did not discover the nominal discrepancy between the 2002 Settlement Agreement and 

the 2003 USFS 4(e) until May 2012, when complainant pointed it out to them. (SCE First 
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Response at p. A-1; SCE Second Response at p. 3.) This position is false. The record 

shows SCE knew of the variance and took advantage of it.  

 In section 4.3 of the Recitals to the Settlement Agreement, SCE reserved the right 

to continue litigating whitewater issues if the USFS 4(e) “contains an unacceptable 

material modification” to the terms of the agreement. (Complaint Appendix at p. 18.) In 

other words, SCE would review the new 4(e) for variance with the settlement; if SCE felt 

a variance was too burdensome, it would continue litigating. To posit that SCE did not 

carefully scrutinize the differences between the 4(e) and the settlement given the financial 

interests at stake is unreasonable. 

 In August 2004, SCE hydrographer Derrick Tito and SCE Hydro Relicensing 

manager Candace Irelan attended a KR3 compliance conference in which FERC set forth 

the settlement version of the Daily flows requirement — not the version in the 4(e). 

(Complaint Appendix at p. 59.) Whether or not FERC got this language directly from 

SCE, which seems likely (where would FERC have independently found it?), it remains 

unlikely that SCE relicensing and compliance experts failed to notice the discrepancy 

between the terms in FERC’s report and its operations manual based its reading of the 

4(e).  

 SCE was also aware of the “Friday problem” inherent in its reading of the 4(e) — 

namely, removing the popular Friday before Memorial Day Weekend from the list of 

boating days in an absurd contrast to the half-dozen or so Fridays both before and after 

that weekend. (Complaint at pp. 8-9.) This is where the new evidence comes in.  

 As a result of the present litigation, on February 27, 2014, USFS Recreation 

Officer Nancy Ruthenbeck wrote Roger Porter and Dennis Smith of the USFS that “The 

weeklong flows [before Memorial Day Weekend] were very important to us. In no way, 

did we expect to have [the Friday problem] and I wasn’t aware of what SCE was 

apparently doing [not providing flows the week before Memorial Day Weekend] until 

Mr. Duxbury filed his complaint. . . . Before SCE and the whitewater interests [reached] 

the settlement agreement, they approached us to see if we would be amenable to 

whatever they settled on. We told them yes, as long as they abided by some sideboards 
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that we gave them. The weeklong flows was one.” (Italics added.) On March 03, Dennis 

Smith of the Regional Office replied to Ms. Ruthenbeck, “SCE had agreed up front to the 

original language but has been taking advantage of our one word mistake from the 

original settlement agreement between AW and SCE.” (Italics added.)  

 So the USFS specifically told SCE that flows during the week before Memorial 

Day Weekend were important to them and underlined that any agreement between SCE 

and AW had to provide for those flows. When the 4(e) accidentally dropped a word out 

of the agreement, SCE kept quiet and unilaterally “took advantage” of the mistake. 

Complainant asks that the Commission find SCE in violation of its License on May 20, 

21, 22 & 23 of 2012 and impose deterring sanctions, and/or, at a minimum, order SCE to 

provide the Wild & Scenic North Fork Kern boating community four additional 

whitewater releases to balance out the advantage SCE gained in 2012.  

   

DATED: April 28, 2016  

Respectfully submitted,  

 

// s // BHD   

—————————————— 
Brett Harding Duxbury 
PO Box 1702 
Kernville, CA  93238-1702 
760.376.1705 
kernville@mac.com 
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ATTACHMENT: EMAILS FROM USFS FOAI RESPONSE
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CERTIFICATION OF SERVICE 

I hereby certify that on January 07, 2016, I served the foregoing document upon the 
corporate officials for SCE and persons with valid contact information as depicted on the 
FERC Online Service List for P-2290 

 

Dated this 28th day of April, 2016. 

//s// BHD  
—————————————— 
Brett Harding Duxbury 

 


